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et al.: Judiciary

JUDICIARY

SOUTH CAROLINA'S EXPERIMENT: LEGISLATIVE
CONTROL OF JUDICIAL MERIT SELECTION
I.

INTRODUCTION

The year 1995 brought South Carolina one of its most partisan and publicly
fought elections in recent memory. Like many memorable battles, a young upstart
challenged a longtime incumbent. Clear partisan lines were drawn. Opponents of
the incumbent charged that she had lost the people's support and was "out oftouch
with the taxpayer."' The opposition even attempted to label the incumbent with the
dreaded "L" word.2 Supporters ofthe incumbent countered that the opposition was
playing "sexist" politics with the election Groups with particular interests,
including taxpayer and right-to-life organizations, held press conferences to express
their positions on the candidates.4 The race forced everyone to take sides.
The incumbent's supporters accused the opposition of "recruiting" the young
challenger for the sole purpose of unseating the incumbent.5 They argued that the
opposition was not focused on the merits of their candidate, but on a "blatantly
partisan agenda." 6 The charges against the incumbent were not limited to the
governmental arena. Accusations mounted that she mistreated employees, 7 coddled
prisoners, 8 and sought to advance her "agenda" against the will of the people of
South Carolina.' The incumbent's supporters countered that her young opponent

1. Cindi Ross Scoppe & Lisa Greene, PoliticsSet Stagefor Toal Hearing: Race is Focusingon
Old Wounds, Not New Issues, THE STATE (Columbia, S.C.), Jan. 17, 1996, at Al (quoting
Representative Jim Klauber (R-Greenwood)).
2. Id. In South Carolina and in other parts of the country, this means being branded a "liberal."
3. Lisa Greene & Cindi Ross Scoppe, Bar ReportScuttles 4 Women's CourtBids: S.C. Circuit
Bench May Stay All-Male, THE STATE (Columbia, S.C.), Jan. 12, 1996, at Al.
4. Cindi Ross Scoppe & Lisa Greene, Voting Opensfor Toal, Ervin: Supreme Court Race
Becomes Official in State Legislature, THE STATE (Columbia, S.C.), Feb. 6, 1996, at B1.
5. CiAdi Ross Scoppe, JudicialReform isErvin's Opener: Judge Viesfor Toal's Supreme Court
Seat, THE STATE (Columbia, S.C.), Dec. 12, 1995, at B1 (quoting Representative Tim Rogers (DRichland)).
6. Id. (quoting Representative Tim Rogers (D-Richland)).
7. Joint Legislative Committee for Judicial Screening, Reportof CandidateQualifications:Jean
H. Toal (last modified Feb. 7, 1996) <http://www.lpitr.state.sc.us/reports/jsrep6.htm>.
8. Id.
9. Scoppe & Greene, supra note 1, at Al (quoting Mark Johnson, President, South Carolina
Taxpayers Association); see also Mark Johnson, Editorial, Justice Toal's OpinionsReflect 'Liberal,
Elitist Contempt,' THE STATE (Columbia, S.C.), Jan. 11, 1996, at All ("[Justice Toal's opinions
reflect] her liberal, elitist contempt for those who bear the financial burdens of society: property

1217
Published by Scholar Commons, 1998

1

South Carolina Law Review, Vol. 49, Iss. 5 [1998], Art. 12

1218

SOUTH CAROLINA LAW REVIEW

[Vol. 49:1217

convinced some employees of the incumbent to speak against her publicly.'° When
a pro-life group threw its support behind the alleged "liberal" incumbent, the young
challenger rhetorically asked, "'What did [she] have to promise to get that kind of
endorsement?"''
The incumbent ultimately won re-election after the challenger unexpectedly
pulled out amid speculation that he did not have enough support to win the election.
Many claimed he had simply been "used" by the Republican party.'" Despite this
outcome, the race was partisan, personal, and ugly. 3
This account is, unfortunately, typical of many elections in South Carolina.
Still, surely partisan, petty charges are limited to some hotly contested legislative
races. Sadly enough, no. This story told is from a recent judicial election for a seat
on the Supreme Court of South Carolina. Supreme court justices in South Carolina
are elected for ten-year terms by the South Carolina General Assembly. 4 Though
designed by the American system to be the impartial branch of government, South
Carolina's legislators and special interest groups showed the citizens of the state
that partisan politics are not beyond any public office-even that of Associate
Justice of the South Carolina Supreme Court.
In light of this and other recent judicial elections, the General Assembly
recently revised the state's judicial selection procedure. Primarily through the
creation of a new Judicial Merit Selection Committee, the new law is designed to
add credibility to South Carolina'sjudicial selection process. This Note analyzes the
justifications behind the differing selection methods and how these compare with
South Carolina's new system.
II. THE JUDICIARY: THE IMPARTIAL BRANCH
An impartial judiciary has long been a policy of the common law."5 The public

owners and taxpayers.").
10. JointLegislative Committee forJudicial Screening, ReportofCandidateQualifications:Tom
J. Ervin (last modified Feb. 6, 1998) <http:llwww.lpitr.state.se.uslreports/jsrepla.htn>.
11. Cindi Ross Scoppe, Toal's Opponent Steps Up Attacks, THE STATE (Columbia, S.C.), Feb.

2, 1996, at B5 (quoting Hon. Tom J. Ervin).
12. Lisa Greene & Cindi Ross Scoppe, Toal's Foe Quits Race-"They UnderestimatedMe":
Justice'sRe-Election Assured, THE STATE (Columbia, S.C.), Feb. 7, 1996, at Al.
13. As documented by the above-cited newspaper accounts, this was a dramatization of the

"campaign" for a seat on the South Carolina Supreme Court between the incumbent, the Honorable Jean
H. Toal, and her challenger, the Honorable Tom J.Ervin. As noted, many of the events are also
documented in the reports by the Joint Committee to Review Candidates for Offices Elected by the
General Assembly. These reports may be found on the Internet at the web page of the South Carolina
General Assembly. See supranotes 7 & 10.
14. S.C. CONST. art. V,§ 3.
15. This rule dates back to the English common law, as stated by the celebrated jurist Lord
Mansfield: "The constitution does not allow reasons of State to influence ourjudgments: God forbid
it should! We must not regard political consequences; however, formidable soever they might be: if
rebellion was the certain consequence, we are bound to say 'yiatjustitia,rualcaelum." Rex v. Wilkes,
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looked to judges with true respect, as public officials above the political fray that
cheapened the representatives in the legislative and executive branches. 6 The law
was a vast body of rules that existed in the natural order of things. To borrow from
William Blackstone, ajudge's calling was to peer into the collective "corpus juris"
and find the correct rule oflaw. 7 Under the early common-law system,judges were
"living oracles" that served to announce the law to the rest of society. 8 Today,
judges are viewed differently.
Courts today work in a dual capacity. In the courtrooms of the United States,
democracy works in both its simplest and most complex forms. Here, simple justice
is meted out on a daily basis as citizens seek to resolve disputes with their peers.
These jural decisions form the legal foundations of our entire governmental
system. 9 People are rightfully concerned about the individuals presiding over this
forum. Those selected for this role must appreciate the balance between a
constitutional government that provides stability and the will of the people that
sustains the government. Under this system, the judiciary calls for a particular type
of person with both a sound and a savvy mind. Judges must not show favor to either
side of a dispute. However, they must, at the same time, be subject to the democratic
principles of America's legal system.
The challenge of creating both an independent and an accountable judiciary
arose during our nation's infancy. In the historic public debate over the passage of
the United States Constitution, Alexander Hamilton advocated an independent
judicial branch for the new federal government: "[I]ndependence of the judges is
equally requisite to guard the Constitution and the rights of individuals from the
effects of those ill humors."2' Though checked by the Senate's appointment process
and impeachment power, the federal judiciary ultimately achieved this

98 ENG. REP. 327,347 (K.B. 1770), quotedin Raoul Berger, JudicialManipulationof the Commerce
Clause, 74 Tax. L. REv. 695, 716 n.174 (1996) (translating the latin phrase to "let the right be done,
though the heavens fall").
16. John Locke, an architect of America's legal system, wrote:
Those who are united into one Body, and have a common establish'd Law and
Judicature to appeal to, with Authority to decide Controversies between them, and
punish Offenders, are in CivilSociety one with another: but those who have no
such common Appeal, I mean on Earth, are still in the state of Nature.

JOHN LOCKE, Two TREATISES OF GOVERNMENT § 87, at 342 (P.Laslett ed., Cambridge Univ. Press
1960) (1690), quoted in Stewart Jay, Servants ofMonarchsand Lords: The Advisory Role of Early
EnglishJudges, 38 AM. J. LEGAL HIST. 117, 164 n.191 (1994).

17. 1 WILLIAM BLACKSTONE, COMMENTARIES 69. (The Legal Classics Library 1983) (1765).
From the founding of the American colonies until 1900, Blackstone's Commentaries were the
authoritative statement on the American common law system. Albert W. Alschuler, Rediscovering
Blackstone, 145 U. PA. L. REv. 1, 1-7 (1996). Blackstone is still regarded by most to be the "the author
of the most influential law book in Anglo-American history." Id. at 2.
18. 1 BLACKSTONE, supranote 17, at 69.

19. The right to trial by jury is enshrined in the United States Constitution. U.S. CoNsT. art. III,
§ 2, cl. 3 & amends. VI, VII (providing for juries in all criminal trials except impeachment cases and
in civil trials when amount in controversy is over twenty dollars).
20. THE FEDERALISTNo. 78, at 436, 440 (Alexander Hamilton) (Isaac Kramnick ed., 1987).
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independence through lifetime appointment.2' However, at the foundation of our
nation, the federal judiciary decided only a small fraction of the people's disputes.'

State courts served as the primary legal forum for dispute resolution. Though the
authority of the federal courts has grown significantly, the judges of state tribunals

continue to preside over most of America's legal proceedings.' Therefore, the

battle for an independent and accountable judiciary has largely been left to state
judicial systems.
At the country's founding, most states appointed their judiciary.' "However,

based upon their experiences while English Colonies, the original thirteen states
were reluctant to place complete power regarding selection ofjudges in the hands
of a single individual."'rs Judges were either appointed by the state legislature, or the
governor's appointment was subject to a confirmation process.26 Presently, only
twelve states use appointment as their "principal method" of selecting judges.27
Beginning in the 1820s, abuses in the appointment process led to a movement
for accountability through popularjudicial elections. 28 However, the new emphasis
on accountability over impartiality led to abuses of its own. Many judges were, and
still are, required to compete with other politicians for both votes and campaign
dollars.29 The campaign financing pressure has inevitably eroded the perception, at
least, ofjudicial impartiality. Studies have documented the impact judicial selection
methods have on state judicial decisions." As judicial elections grew more

21. Article I of the United States Constitution reads: "The Judges, both of the supreme and
inferior Courts, shall hold their Offices during good Behaviour...." U.S. CONsT. art. III, § 1. Though
not explicit, this phrase had a recognized common-law meaning granting a lifetime tenure. See United
States v. Isaacs, 493 F.2d 1124, 1142 (7th Cir. 1974).
22. See Martha J. Dragich, Once in a Century: Time for a StructuralOverhaulof the Federal

Courts, 1996 Wis. L. REV. 11, 19. Prior to the Civil War, the federal judiciary decided relatively few
cases. Id. The growth in federal judicial power began with the end of the War and the grant of general
federal question jurisdiction by Congress in 1875. Id.
23. See William P. Marshall, Federalization:A CriticalOverview, 44 DEPAULL. REV.719,735
(1995).
24. Maura A. Schoshinski, Note, Towardsan Independent,Fairand CompetentJudiciary: An
Argumentfor ImprovingJudicialElections, 7 GEo. J.LEGAL ETHICS 839, 845 (1994).
25. See Peter D. Webster, Selection and Retention of Judges: Is There One "Best" Method?,

23 FLA. ST. U. L. REV. 1, 12-13 (1995).
26. Id. at 13.
27. See infra note 39 (listing of states that use appointment method).
28. Schoshinski, supranote 24, at 846.
29. See SARAMATHIAS, AMERICANJUDICATURE SOCIETY, ELECTING JUSTICE: AHANDBOOKOF
JUDICIAL ELECTION REFORMS 44 (1990) ("Although they remain markedly lower than campaign
expenses for other public offices, the costs ofjudicial elections over the last decade have increased
significantly in many jurisdictions and have skyrocketed in some others.").
30. As one scholar has concluded, "In sum ....
the conventional wisdom of... professional
political scientists that [judicial] selection method has no meaningful impact on judicial policy is
mistaken. A self-consciously rigorous and comparative methodology demonstrates selection method
does significantlyaffectjudicialpolicy in several importantareas oflaw." DANIEL R. PINELLO, THE
IMPACT OF JUDICIAL-SELECTION METHOD ON STATE-SUPREME-COURT POLICY:

INNOVATION,

REACTION, ANDATROPHY 130 (1995) (emphasis added) (analyzing impact ofjudicial selection method
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common, judges were increasingly criticized for theirjudicial votes and opinions."
To compound the problem, judges often feel compelled to enter the political fray.
This danger was recognized twenty years ago by the distinguished federal jurist,
Judge William H. Hastie, as he noted in a lecture to the University of Pennsylvania
School of Law:
[P]rincipled criticism serves as an invaluable corrective of otherwise
unrealized error. But such criticism is quite different from outcry against
the courts from those who seek to make them partisan.... Any attempt to
make the courts partisan, or to cause the public to want partisan decisions,
is, at best, a misconception of the judicial role and, at worst, an effort to
prostitute the courts and subvert their assigned function: the rational
adjudication of controversies in accordance with law.32
As the states strive to find the best system to select and maintain judges, a tension
inevitably arises. This tension stems from the struggle between the need for
impartial arbiters of the law and a desire for judges that are accountable to the
people. Judge Hastie recognized that a constitutional democracy demands that
judges be both accountable and impartial.
III. JUDICIAL SELECTION: ACCOUNTABILITY V.IMPARTIALTY
This search for the proper role ofjudges led states to fashion different methods
of judicial selection. People desire judges that are impartial in their views and
decisions, yet not totally insulated from the majority's will. 33 In an effort to balance
these two interests, states use three general methods of selecting their judges:
appointment, popular election, and merit selection. One state may use different

on criminal, business, and family law policy).
31. See Melinda G. Hall, ElectoralPolitics and Strategic Voting in State Supreme Courts, 54
J. POLmcs 427, 436 (1992) ("Justices who vote liberally ... are acting inconsistently with the
preferences of their [more conservative] constituencies, thereby opening themselves to criticism from
angry voters and the possibility of being removed from office through successful challenges of rival
candidates.").
32. William H. Hastie, JudicialRole and JudicialImage, 121 U. PA. L. REv. 947, 951 (1973),
quoted in Louis H. Pollak, CriticizingJudges, 79 JUDICATURE 298, 299 (1996).
33. Public confidence in the judiciary provides the basis for our legal system. As one scholar
wrote, "Should the citizenry conclude, even erroneously, that cases were decided on the basis of
favoritism or prejudice rather than according to law and fact, then regiments would be necessary to
enforce judgments." Steven Lubet, JudicialEthics and Private Lives, 79 Nw. U. L. REV. 983, 986

(1984).

34. Neil K. Sethi, Comment, The Elusive Middle Ground: A ProposedConstitutionalSpeech
Restrictionfor JudicialSelection, 145 U. PA. L. REV. 711, 713 n.8 (1997). The three systems states
employ for selecting judges can be-described as: (1) "pure appointment systems" in which judges are
appointed by the governor, the legislative body, or by a special commission, or some combination
thereof; (2) "pure election systems" in which the electorate ofthe state cast votes for judges in partisan
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methods at different stages of the selection process. 5 New judges may be

appointed, while retention decisions may be made by ballot. 6 Trial judges may be
popularly elected and appellate positions filled by merit selection.3" For purposes
of this Note, states are grouped according to how they primarilyselect the majority
of their judges. 8
A. Appointment
Twelve states currently appoint their judges. 9 In nine of these states, this
appointive authority lies with the governor, subject to approval by the legislature or
a council.' The legislature has the authority to appoint in Connecticut, South
Carolina, and Virginia." Although South Carolina enacted a new system in 1996,
the General Assembly retained its appointive authority.
The obvious advantage ofan appointive system is the insulation provided to the
judiciary. Judges are not directly subject to the swaying tide of public opinion. With
the exception of Rhode Island's true lifetime appointment system, state appointment
procedures hold judges accountable through some limit on their terms of office42
and through the election of the appointing authority.43
Despite its high marks for producing an independentjudiciary, the appointment

method has critics. Removing direct political pressure from judges does not
necessarily produce more just rulings. Less political accountability simply places

or nonpartisan elections; and (3) "merit selection systems" in which a special commission recommends
candidates for appointment, normally to the governor. Id.
35. Webster, supranote 25, at 12 ("[T'here are both variants and hybrids of [methods ofjudicial
selection] in use [in different states]. Moreover, an individual state will frequently employ different
methods for different types ofjudges.") (footnote omitted).
36. Id. at 12 n.49 (detailing how Pennsylvania judges are initially appointed to the bench for an
interim term, though they must stand for election to retain their position).
37. Id.at 12 n.50 (noting that Florida selects its appellate judges through a "merit" system, while
its trial judges are popularly elected).
38. Because many states combine these methods in selecting theirjudiciary, some states may be
classified in more than one group. See supranote 34. Moreover, some sources may also classify states
differently.
39. The governor appoints judicial seats in nine states: Delaware, Hawaii, Maine, Maryland,
Massachusetts, New Hampshire, New Jersey, Rhode Island, and Vermont. See Daniel R. Deja, How
JudgesAre Selected: A Survey oftthe JudicialSelection Processin the UnitedStates, 75 MIcH. B.J.
904, 904-05 (1996). Three states select judges through legislative appointment: Connecticut, South
Carolina, and Virginia. Id. at 905. Rhode Island recently enacted a form of merit selection, though the
governor retains the power of appointment. Barton P. Jenks, I, Essay, Rhode Island'sNew Judicial
Merit Selection Law, 1 ROGER WILLmAMS U. L. Rv. 63, 63 (1996).
40. Deja, supranote 39, at 904.
41. Id. at 905.
42. See id. at 904 ("Only three of those [states that appoint judges], Massachusetts, New
Hampshire and Rhode Island, appoint for life (to 70 years of age in Massachusetts and New
Hampshire).").
43. See Webster, supra note 25, at 14 (detailing the argument that accountability exists in
appointment method through the election of the appointing body).
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more responsibility with the individual judge to seek justice over personal gain. In
other words, "[t]he advantage of the appointment process is, depending on one's
ideology, also its weakness. That is, the system promotes judicial independence by
having no substantial check on the judge after the confirmation process.' 44
Therefore, the appointment method may achieve independence at the expense of
accountability.
B. PopularElection
Throughout American history, most states have selected their judges through
popular election. 4' Today, fourteen states elect their judges through partisan
elections, 46 while another seventeen states select their judges through nonpartisan
election.47 As the antithesis of the appointment method, popular election ofjudges
is regarded by many as the only selection method that ensures accountability.4 The
election method also further enshrines the most precious right enjoyed by United
States citizens: the right to vote.49
However, the method of popular election casts the greatest doubt on a judge's
ability to remain impartial in the courtroom. Both a perceived and a real partiality
exists in judges that rely on the ballot box for their positions.50 The importance of
basic self-interest sometimes drives the politically elected judge, rather than public
policy goals.5 ' The popular election of judges has an unavoidable effect on the
public regard for the judiciary. As the legendary jurist Roscoe Pound noted in his
now famous address to the American Bar Association, "Putting courts into politics,
and compelling judges to become politicians, in many jurisdictions has almost
destroyed the traditional respect for the bench."5"
Particularly disturbing is the increased campaign costs facing elected judges

44. Anthony Champagne, The Selection andRetention of Judges in Texas, 40 Sw. L.J. 53, 58

(1986).
45. See id. at 64.

46. These states include the following: Alabama, Arkansas, Illinois, Indiana, Mississippi, New
Mexico, New York, North Carolina, Pennsylvania, Texas, and West Virginia. Deja, supra note 39, at
906; Webster, supranote 25, at 17 n.80.

47. States with nonpartisan elections are California, Florida, Georgia, Idaho, Kentucky,
Louisiana, Michigan, Minnesota, Montana, Nevada, North Dakota, Ohio, Oklahoma, Oregon, South
Dakota, Washington, and Wisconsin. Deja, supra note 39, at 906, 909 n.13.
48. Webster, supranote 25, at 17.
49. See Erwin Chemerinsky, Comment, EvaluatingJudicialCandidates,61 S. CAL. L. Rv.
1985, 1988 (1988) ("Mostpeople regard [the results of a recent popularjudicial election] as a triumph
of democracy.").
50. While studies document the real partiality shown by popularly elected judges, see PINELLO,
supra note 30, "[o]ne need not be a rocket scientist to apprehend the impression created by
[contributions given to judicial election campaigns]." Webster, supra note 25, at 22; see also infra
notes 56-60 and accompanying text (documenting excesses in judges' political campaigns).
51. Hall, supranote 31, at 442-43.
52. Roscoe Pound, The CausesofPopularDissatisfactionwith theAdministrationofJustice,46
66 (1962).

JUDICATURE 55,
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and judicial candidates. In some states, judges must spend millions of dollars for a
single election.53 Adding to the ethical problems with popular elections, judicial
campaigns are funded largely by attorneys. 4 Though they are the demographic

group most interested in judicial elections, lawyer contributions increase the
suspicion that elected judges cannot be impartial. 5 Indeed, the states that elect their
judges have been harshly criticized by legal scholars and practitioners alike. 6 These
observers recognize that when judges must campaign for their positions, it is done
so at a price paid by the public, the judicial offices at stake, and the entire legal
system." Though firmly entrenched in many states, the popular election method of
selecting judges turns a blind eye to impartiality for the sake of holding judges
accountable.
C. Merit Selection
The latest effort to findjudges that are both impartial and accountable produced
the merit selection system. Known as either the Missouri Plan or the A.B.A. Plan,
the merit system was first formulated by Professor Albert Kales for the American

53. Webster, supranote25, at20. Judge Webster notes that in 1989-90, supreme court candidates
in Texas and Pennsylvania spent nearly two million dollars each. Id.
54. Id. at 21. In one egregious example, a 1984 candidate for the Supreme Court of Texas
received one-half million dollars from seventy-six donors-all affiliated with one law firm. Id.
55. Id.at22 ("[Lawyer] contributions [tojudicial campaigns] create the impression 'that modem
justice may be going to the highest bidder."' (quoting Mark Hansen, The High Cost ofJudging,A.B.A.
I., Sept. 1991, at 44, 45)).
56. See Charles Bleil, Can a Twenty-First Century Texas Tolerate its Nineteenth Century
JudicialSelection Process?,26 ST. MARY's LJ. 1089 (1995); Rick A. Swanson &Albert P. Melone,
The PartisanFactorandJudicialBehaviorin the IllinoisSupreme Court, 19 S. ILL. L.J. 303 (1995);
Lawrence H. Averill, Jr., The ContinuingCasefor Merit Selection ofJudges in Arkansas,ARK. LAW.,
Spring 1996, at 1; Charles McElwee, Merit Selection ofJudges, W. VA. LAw., Mar. 1995, at 21.
One argument against state popular judicial elections asserts that they violate the due process
clause of the Fourteenth Amendment in three ways: (1) elections requirejudges to "decide cases based
not on their merits but on the size of one side's campaign contribution"; (2) "partisan affiliations
encourage judges to behave as politicians instead of adjudicating in a relatively neutral and
individualized manner"; and (3) elections "encouragejudges to adjudicate by issue instead of by case."
Scott D. Wiener, Note, PopularJustice: State JudicialElectionsand ProceduralDue Process,31
HARV. C.R.-C.L. L. REv. 187, 203-04 (1996).
57. One commentator stated this sentiment as follows: "Mhe need to participate in large-scale
fundraising is generally believed to discourage qualified individuals from running (or seeking reelection), and 'inevitably [to] lead to heightened public distrust of the judicial process."' Webster,
supranote 25, at 22 (alteration in original) (footnote omitted) (quoting Orrin W. Johnson & Laura

Johnson Urbis, JudicialSelection in Texas: A GatheringStorm?, 23 TEx. TECH. L. lEv. 525, 542

(1992)).
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Judicature Society in 1914.58 After Missouri's adoption of this plan in 1940,"9merit
selection swept the country. Today merit selection is used in some form by most
states, but at different levels and at different stages ofjudicial selection. As of 1993,
thirty-three states and the District of Columbia used some variation of merit
selection in the selection ofjudges, 6 though only ten states employ the model merit
selection system.61
A true merit system62 uses the following three essential elements in choosing
itsjudges: "1) a commission comprised of both lay and lawyer members to recruit,
screen, investigate and evaluate judicial candidates; 2) nomination to the appointing
authority of a limited number of candidates; and 3) appointment by the governor or
other appointing authority."'63 When ajudicial vacancy arises, the merit commission
screens candidates." The screening process yields a "short list" of candidates and
this list is sent to the appointing authority.6" After appointment, merit-selected
judges face unopposed, periodic elections in which the voters decide whether the
judge should be retained.'
The trademark ofthe merit system is the selection commission that screens and
nominates the judicial candidates. This commission ideally consists of seven
members: three lawyers chosen by the state bar association, three "lay members"
chosen by the governor of the state, and a sitting judge as chairman.67 The
commission's primary purpose is to remove the political element from selecting
judges.68 The logic behind merit selection is as follows: Most judicial selection
systems involve politics; politics is bad; ergo, judicial selection systems without
politics will yield "good" judges.

58. Glenn R. Winters, The Merit Plan for Judicial Selection and Tenure-Its Historical
Development,in JUDICIALSELECTIONANDTENURE: SELECTEDREADINGS 29,30-31 (Glenn R.Winters
ed., 1973). The model merit plan was first promulgated by the American Judicature Society. The
"A.B.A. Plan" title was used after the American Bar Association endorsed the plan in 1937, and "the
Missouri Plan" title refers to the first state to enact the model plan. Id. at 30.
59. Laurence M. Hyde, The MissouriNon-PartisanCourt Plan, in JUDICIAL SELECTION AND
TENURE: SELECTED READINGS, supranote 58, at 91, 92.
60. Stanley S. Brotman, Preface to JOANNE MARTIN, THE ABA STANDING COMMITrEE ON
JUDIcIALSELECTION, TENuREAND COMPENSATION, MERIT SELECTION COMMISSIONS: WHATDOTHEY

Do? How EFFECTIVE ARE THEY?, at i (1993) [hereinafter MErr SELECTION CoMMIssIoNs].
61. Deja, supranote 39, at 905.
62. A "true" merit selection system is the model designed by the American Judicature Society.
Though it contains the three essential elements of the original merit selection system, South Carolina's
merit system differs significantly from the model. See infra Part V.
63. AMERICAN JUDICATURE SOCIETY, JUDICIAL MERIT SELECTION: CURRENT STATUS,
Introduction (1993), quoted in Webster, supranote 25, at 30 n.201.
64. Beth M. Henschen et al., JudicialNominating Commissioners: A National Profile, 73
JUDICATURE 328, 328 (1990).
65. Id.
66. Id. at 328-29.
67. Hyde, supranote 59, at 92.
68. See Webster, supra note 25, at 31.
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While politics will never be totally removed from judicial selection, 69 the
commission is an important buffer between the candidates and the selecting body.
Indeed, the commission is "the cornerstone" of the merit plan.7" Therefore, the merit
plan's success is contingent on commissioners that know the needs of the court and
the people. Commissions are sometimes criticized as quasi-political agencies that
are controlled by the elected official's alpointed members. 7, Moreover, this
influence is worse, critics say, than other systems because the commissions are not
accountable to any single body.72
The commissioners that sit on merit selection commissions receive further
criticism. Opponents charge that individuals on the commissions are not
representative of the public.7" A recent study revealed that "commissioners, on the
whole, remain overwhelmingly white, largely over 40 years of age and reflective of
both an educational and occupational elite. 74 Judicial commissioners also typically
"evidence high levels of political and civic involvement., 75 Some cry that this
results in judicial selection commissions that reflect the elite of society. 76 With such
a concentration of similar characteristics combined in a politically active group of
individuals, political influence appears as a potential threat to the merit selection
system. 77 Therefore, merit selection, like all judicial selection systems, has desirable
points that may produce undesirable effects. As a result, states often pull pieces
from different systems in an effort to produce the best judicial selection system.78
South Carolina is no different.
IV. SOUTH CAROLINA'S JUDICIAL MERIT SELECTION SYSTEM: A LEGISLATIVE

PLAN
The debate over the selection of judges has not escaped South Carolina. For

many years, South Carolina remained one of the few states that trusted its judicial

69. One scholar uses a metaphor to illustrate this conundrum: "[Tihe process ofpicking a person
to be a judge is woven into the political fabric and is, by any definition, a political process." Daniel J.
Meador, Some Yins and Yangs of OurJudicialSystem, 66 A.B.A. J. 122, 122 (1980).
70. Henschen et al., supra note 64, at 343.
71. Id. at 334; MERIT SELECTION COMMISSIONS, supra note 60, at 3.
72. The most interesting, and ironic, instance of this criticism comes from the state of Missouri.
After several scandals involving the merit selection commission, the Missouri legislature has attempted
to make the merit selection commission more accountable to either the legislative body or directly to
the public. See Hon. Jay A. Daugherty, The MissouriNon-PartisanCourtPlan: A Dinosauron the
Edge ofExtinction or a Survivor in a ChangingSocio-LegalEnvironment?, 62 Mo. L. Rev. 315,32731 (1997). Some have even called for the abolition ofthe entire merit selection system in Missouri. Id.
at 330.
73. MERIT SELECTION COMMISSIONS, supra note 60, at 3.
74. See Henschen et al., supranote 64, at 334.
75. Id. at 331.
76. Id. at 334.
77. MERIT SELECTION COMMISSIONS, supra note 60, at 22-23.
78. See supra notes 34-39 and accompanying text.
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selection system to its legislature. 79 The General Assembly had statutory authority
to elect the state'sjudiciary through ajoint committee.8 ° This committee functioned
as a type of merit commission by fielding applications for judicial office and ruling
on the applicants' qualifications."' However, the legislative committee had no
authority to remove an applicant's name for consideration. As a result, allegedly
dubious applicants remained eligible for judicial office and were sometimes
elected.82 Thus, legislators were able to elect any constitutionally qualified

candidate without regard to the General Assembly's own standards for competency.
Left with no obj ective criteria to measure candidates, the General Assembly entered
judicial elections with little external guidance. The public perceived that the

General Assembly too often elected those it knew best-sitting or former

legislators.83

79. See supranote 44.
80. See S.C. CODEANN. §§ 2-19-10 to -60 (Law. Co-op. 1986), amendedby §§ 2-19-10 to -120
(Law. Co-op. Supp. 1997).
81. See S.C. CODEANN. §§ 2-19-20 to -30 (Law. Co-op. 1986), amended by §§ 2-19-20 to -30
(Law. Co-op. Supp. 1997).
82. See Editorial, Arrogance Prevails, THE STATE (Columbia, S.C.), Mar. 22, 1995, at A12
(criticizing election of the Honorable Daniel E. Martin, Sr. to the South Carolina Circuit Court); Lisa
Greene & Cindi Ross Scoppe, Burnett Rises to High Court: Deals Deliver Least Qualified to the
Bench, THE STATE (Columbia, S.C.), Mar. 22, 1995, at Al (criticizing election of the Honorable B.
Hicks Harwell, Jr. and the Honorable Daniel E. Martin, Sr. to the Circuit Court); Cindi Ross Scoppe,
Rogers to Stay in Race: Judge's SupportersExpect Tough Fight,THE STATE (Columbia, S.C.), May
20, 1995, at Al (compiling all judicial elections with qualification disputes since 1977). But see
Editorial, Jurist 'Without Compromise, THE STATE (Columbia, S.C.), June 8, 1994, at A8 (praising
the election of the Honorable Randall Bell to Supreme Court).
83. See Cindi Ross Scoppe, High-Level Reformers Want to Change Way S.C. Selects Judges,
THE STATE (Columbia, S.C.), Feb. 16,1994, at B5 (discussing that in 1991 all Supreme Courtjustices
and over one-half of circuit judges served in General Assembly). But see Thomas H. Pope, III,
Editorial, Merit Selection Becomes a Mockery, THE STATE (Columbia, S.C.), May 26, 1991, at D3
(noting that only two of nine circuit judges elected in 1992 were sitting legislators and only one of six
appellate judges elected in 1983 had served in legislature).
The idea that legislators are favored in judicial elections has some objective merit. A study of the
background of current South Carolinajudges reveals that all five of the Justices of the Supreme Court
of South Carolina previously served in the House of Representatives. Justice John H. Waller, Jr., also
served in the South Carolina Senate. With the exception of Justice E.C. Burnett, Ii, all of the justices
were elected to judgeships directly from the legislature. Most justices first sat on the South Carolina
Circuit Court, though Justice Jean H. Toal was elected directly to the Supreme Court. See 112TH
GENERAL ASSEMBLY OF SOUTH CAROLINA, 1998 SotrrH CAROLINA LEGISLATIVE MANUAL 313-17

(Sandra K. McKinney ed., 79th ed. 1998). [hereinafter 1998

LEGISLATIVE MANUAL]

Only four of the nine Judges on the South Carolina Court of Appeals served in either the House
or the Senate. See id.at 319-24. Two ofthese four were first elected directly to the Circuit Court bench
from the General Assembly. Judge Thomas E. Huff was elected directly to the Court of Appeals from
the House of Representatives. Id. at 323. Though the current bar on sitting legislators was not yet in
effect, Judge H. Samuel Stillwell relinquished his seat in the Senate for one year before running for, and
winning, a seat on the Court of Appeals in 1996. Id.
Over one-half of current judges on the South Carolina Circuit Court served previously in either
the House or the Senate, and over one-third moved directly from the legislature to the bench. See id.
at 325-48. Just two years ago, sixty percent of Circuit Court judges were previous members of the
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The apparent abuses ofthe legislative appointment system did not go unnoticed.
Both citizens and legislators were quick to denounce the perceived inbreeding of
South Carolina'sjudicial selection system." Considerations for change ranged from
popular election to gubernatorial appointment.85 However, when faced with either
requiring judicial candidates to campaign for office or ceding appointive power to
the governor, the General Assembly chose to work within the present system. 6 As
former Chief Justice A. Lee Chandler told a meeting of the South Carolina Bar
Association:
Election ofjudges by the General Assembly represents a middle position
between the extremes of popular election on the one hand, and the oneperson governor appointments on the other.
Rome was not built in a day, but it was built. All the needed
adjustments in South Carolina's present system will not be made in a day,
but they will be made."
Just as former Chief Justice Chandler foretold, the General Assembly passed
a new judicial reform package." While the Act created a new selection commission
and made significant restrictions on the nomination process, the General Assembly

was not willing to give up its ultimate selection power. Thus, South Carolina took
a significant step in changing the face of its judiciary, but ultimately rejected a true

General Assembly, and approximately one-half of them were elected directly to the court. See 111TTH
GENERAL AsSEMBLY OF SOUTH CAROLINA, 1996 SOUTH CAROLINA LEGISLATIVE MANUAL 315-38
(Sandra K. McKinney ed., 77th ed. 1996).
84. See, e.g., James "Bubba" Cromer, Editorial, Fairness, Merit Must Be Part of Judicial
Selection Process,THE STATE (Columbia, S.C.), Apr. 21, 1995, at A17 ("[Clandidates [are] elected
on the basis ofwho they are rather than their legal knowledge, ethical character and integrity."); Chad
Jenkins, Letter to the Editor, Judicial Selection: State's System Clearly FallsShort, THE STATE
(Columbia, S.C.), Mar. 4, 1996, at A8 ("Politics, plain and simple, ruled the day as the 'good ol' boy'
from the Legislature was chosen to serve [as a judge].").
85. See, e.g., Robert G. Armstrong, Sr., Letter to the Editor, Voters Should Be Able to Pick All
Judges, THE STATE (Columbia, S.C.), Jan. 24, 1996, at A8 (advocating popular election of judges);
Lisa Greene & Cindi Ross Scoppe, How to Pick Judges: Ability or Accountability? Other States'
Efforts Guidefor S.C. Reform, TiE STATE (Columbia, S.C.), Apr. 25, 1995, at Al (outlining the
proposal of the Legislative Black Caucus for popular election ofjudges); Cindi Ross Scoppe, Panelists
Bash Cronyism in Legislature:PoliticiansDiscussEthics, Voter Rights,THE STATE (Columbia, S.C.),
Sept. 12, 1993, at B2 (noting then-House Democratic Leader Timothy F. Rogers's consideration of
gubernatorial appointment).
86. See S.C. CODE ANN. § 2-19-90 (Law. Co-op. Supp. 1997) (declaring that the General
Assembly will still "meet in joint session for the election ofjudges").
87. Hon. A. Lee Chandler, Address at the South Carolina Bar Annual Breakfast (June 4, 1994)
(transcript of speech on file with author).
88. See S.C. CONST. art. V, §§ 15 & 27 (changing constitutional requirements for justices and
judges); S.C. CODEANN. §§ 2-19-10 to -120 (Law. Co-op. Supp. 1997) (creating new Judicial Merit
Selection Commission). The new code sections and constitutional amendments will be referred to
collectively as "the Act" or the 'judicial reform package."
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merit selection system.89
V. LEGISLATIVE "MERI"
SOUTH CAROLINA?

APPOINTMENT: THE ADVENT OF PARTISAN JUDGES IN

A. ClearAdvantages
South Carolinahas long selected itsjudiciary through legislative appointment.*°
South Carolina's appointment procedure involves a legislative election between
candidates for each judicial seat.9' In a judicial election, each member of the
General Assembly has an equal vote.' Under South Carolina's previous judicial
selection system, a joint committee of senators and representatives oversaw the
selection process.93 After candidates for judicial office notified this committee, the
committee simply considered the "qualifications of the candidates."94 These
"qualifications" were not defined and a finding of "unqualified" by the joint
committee did not bar a candidate from the election process." Furthermore, no
limit existed on the number of candidates for any one judicial election. 96 Finally,

89. See supra notes 62-66 and accompanying text.
90. See supra notes 79-83 and accompanying text.
91. S.C. CODE ANN. § 2-19-20 (Law. Co-op. Supp. 1997) (South Carolina's system appoints
judges "in the administrative law judge division and on the family court, circuit court, court of appeals,
[and] Supreme Court").
92. S.C. CODE ANN. § 2-19-90 (Law. Co-op. Supp. 1997) ("In order to be elected, a candidate
must receive a majority of the vote of the members of the General Assembly voting in joint session.")
This practice of equal voting in judicial elections has long been a point of contention between the two
houses of the General Assembly. In 1997, some members of the South Carolina Senate advocated
freezing judicial elections until the House of Representatives agreed to require that judicial candidates
receive amajority of votes in each house. Cindi Ross Scoppe, JudgeshipsStrandedas LegislatorsPlay
'Chicken',THE STATE (Columbia, S.C.), June 4, 1997, at B1. The debate has continued this year. See
House Speaker Blasts Senate, THE HERALD (Rock Hill, S.C.), Mar. 13, 1998, at B2 ("Senators have
held up any joint election because they are unhappy with a 200-year-old system that makes their votes
equal to those of representatives.").
93. S.C. CODEANN. §§ 2-19-10 to -60 (Law. Co-op. 1986), amendedby S.C. CODE ANN. §§ 219-10 to -120 (Law. Co-op. Supp. 1997).
94. S.C. CODE ANN. § 2-19-10 (Law. Co-op. 1986), amended by S.C. CODE ANN. § 2-19-10
(Law. Co-op. Supp. 1997).
95. See S.C. CODEANN. § 2-19-20 (Law. Co-op. 1986), amendedby S.C. CODEANN. § 2-19-20
(Law. Co-op. Supp. 1997) ("Any person wishing to seek [a judicial] office" may file a notice with the
committee); S.C. CODEANN. § 2-19-30 (Law. Co-op. 1986), amended by S.C. CODEANN. § 2-19-30
(Law. Co-op. Supp. 1997) (committee must conduct a hearing to consider only "the qualifications of
the candidates").
96. While the General Assembly required the old "Joint Candidate Review Committee" to report
on the qualifications of each candidate, the report had no binding effect. See S.C. CODEANN. § 2-19-30
(Law. Co-op. 1986), amendedby S.C. CODE ANN. § 2-19-30 (Law. Co-op. Supp. 1997). As a result,
legislators often "indicated they would ignore the judgments of... the screening committee in order
to continue the political horse-trading that characterizes judicial-selection in [South Carolina]."
ArrogancePrevails,supranote 85, at A12. Senator John Courson (R-Richland) put it this way: "'It's
almost like... the screening committee go[es] through a lengthy process of screening the candidates
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members of the General Assembly could seek judicial office while they served in
the legislature.97
The new Act changes how South Carolina elects its judges in two significant
ways: (1) it bans sitting legislators from running forjudicial office," and (2) it vests
an exclusive nomination power in the new Judicial Merit Selection Commission."
While the General Assembly still ultimately elects thejudges, it can no longer select
from an indeterminate list of candidates for judicial office."° Under the recently
passed constitutional amendment,'0 ' a judicial applicant must receive the new
commission's blessing before the applicant's name goes before the General
Assembly." ° By granting this power to the commission and removing sitting

legislators from the list of candidates, the new Act may significantly change the way
South Carolina elects its judges.
The new system's most apparent change is the ban on sitting legislator
candidates. 3 Whether a perception or a reality, the alleged preference given to
legislator-candidates for judicial office cast doubt on the judicial selection
process." ° By requiring legislators to be without an elected office for one year
before entering ajudicial contest, the new Act eliminates much of the one-on-one
contact that can influence a race with only 170 votes cast.' The disqualification of
sitting legislator candidates removes much of the appearance of impropriety from
the selection process. Though a ban of this type was discussed and resisted for
years, only afew opposed this provision in the 1996 judicial reform package."e The
prohibition should go far to restore public confidence in the judicial selection
and people look at it and say, 'Gee, gosh, isn't this nice' and throw it in the trash can."' Id. (quoting
Sen. John Courson, R-Richland).
97. Under South Carolina's old system, "any person" could run for judicial office, including
sitting legislators. Cf Scoppe, supranote 83, at B5 ('judicial reformers" criticize practice of electing
sitting legislators).
98. S.C. CODE ANN. § 2-19-70(A) (Law. Co-op. Supp. 1997). The new law requires legislators
to be out of the General Assembly for one year prior to seeking judicial office. Id.
99. S.C. CODE ANN. § 2-19-80(B) (Law. Co-op. Supp. 1997).
100. The law specifically states that "[tjhe nominations of the commission for any judgeship are
binding on the General Assembly, and it shall not elect a person not nominated by the commission."
Id.
101. See S.C. CoNsT. art. V, § 27.
102. Id.The 1997 constitutional amendment authorized the establishment of the Judicial Merit
Selection Commission and required that "[tihe General Assembly must elect the judges and justices
from among the nominees of the commission to fill a vacancy on" the courts. Id.
103. See supranote 102.
104. See supranote 83 and accompanying text.
105. The South Carolina General Assembly comprises 46 senators and 124 representatives. See
1998 LEGISLATIVE MANUAL, supranote 83, at 17, 79.
106. The South Carolina House of Representatives ultimately voted to send the final judicial
selection bill, H.R. 3961, to a conference committee by a vote of 97 to 2. See South Carolina General
Assembly, LPITR 1996 PermanentHouse Journal(visited Apr. 8, 1998)
<http://www.lpitr.state.se.uslhj96/426.htm>. The South Carolina Senate agreed to the conference
committee by a vote of39 to 5. See South Carolina General Assembly, LPITR 1996PermanentSenate
Journal(visited Apr. 8, 1998) <http:llwww.lpitr.state.sc.us/sj96/328.htm>.
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process.
The other significant change included in the new system is the exclusive
nominating power given to the new commission. Under the new system, the days
may be gone when the intricate system of vote pledging and "horse trading" could
place a questionable candidate on the bench." The Judicial Merit Selection
Commission now has both the statutory authority and the constitutional mandate to
provide the only eligible candidates.' Though the General Assembly may reject
the slate of names approved by the commission, it may not vote on unapproved
names.'09 Such a system may prevent a candidate from attracting votes solely on the
basis of political favor.
B. Hidden Dangers
Although the new Judicial Merit Selection Commission now has the power to
nominate judicial candidates, the power to appoint commission members is vested
in only three legislators. The Speaker of the House of Representatives appoints five
members; the Chairman ofthe Senate Judiciary Committee appoints three members;
and the President Pro Tempore ofthe Senate appoints two commission members."0
These three legislative leaders now have a tremendous influence over the judicial
nominating system. Indeed, they will serve, in a sense, as the gatekeepers for the
entire South Carolina judiciary. With so much power concentrated in only three
positions, a potential for abuse exists.
Charges of political favor on merit selection committees are not new. In other
states, gubernatorial appointees to merit commissions have been accused of

controlling the commissions and selecting for judicial office "whomever the
governor wants."' Under the model merit system, the governor may appoint only
three out of the seven commission members."' The potential for political favor
appears greater when three people name the entire commission, and one person
names one-half of the members.
While this alone may not be grounds for finding political influence, the source
ofthe commissionappointments increases the likelihood of the presence ofpolitical
influence. Although a successful governor may have to build consensus across party
lines, this is not the case with legislative leadership. Legislative leaders are the
product ofpartisan politics. These positions are filled by experienced legislators that
have built a consensus among some or all of a particular party's members."' They
107. See infra note 115 and accompanying text.
108. See S.C. CoNsT. art. V,§ 27; S.C. CODE ANN. § 2-19-80 (Law. Co-op. Supp. 1997).
109. S.C. CODE ANN. § 2-19-80(B) (Law. Co-op. Supp. 1997) ("Nothing shall prevent the
General Assembly from rejecting all persons nominated.").
110. S.C. CODEANN. § 2-19-10(B) (Law. Co-op. Supp. 1997).
111. Henschen et al., supranote 64, at 334.
112. See Hyde, supranote 59, at 92.
113. The President Pro Tempore of the Senate and the Speaker of the House of Representatives
are elected by the membership of the Senate and the House, respectively. See S.C. CoNsT. art. IV, § 9
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now have the task of naming the Judicial Merit Selection Commission. As a result,
the commission could have a distinct political, even a partisan, composition.
The partisanship does not necessarily end with the appointment of the merit
commission members. Under the new system, party allegiances may become of
paramount importance in the election ofjudicial candidates after the commission
has made its nominations. The new procedures prohibit trading "pledges to vote for
legislation or for other candidates" in exchange for support of a particular judicial
candidate." 4 Such vote-swapping and horse-trading was common under the former
system and often led to consensus on the election ofjudicial candidates."' Without
this vote-trading, legislators may be more inclined to vote along party lines
according to the dictates of their legislative leadership.
VI. THE NEW COMMIssION's FIRST MEMBERS: A BI-PARTISAN GROUP

The General Assembly's leadership has tapped the first members of the new
commission. Judging from the background and party affiliations of the members,
the General Assembly's leaders have gone to great lengths to ensure the integrity
of this first commission. Commissioners that are not in the legislature will sit for a

(requiring the Senate to elect the President Pro Tempore); RULES OF THE HOUSE 1.7, reprintedin 1998
LEGISLATIVE MANUAL, supra note 83, at 247 (providing for election of Speaker of the House of
Representatives). The Chairman of the Senate Judiciary Committee, along with all standing committee
chairmen, is also elected by the members of the Senate. RULES OF THE SENATE 19(9), reprintedin 1998
LEGISLATIVE MANUAL, supra note 83, at 218 (providing for election of chairmen of Senate
committees).
114. S.C. CODE ANN. § 2-19-70(D) (Law. Co-op. Supp. 1997).
115. One House member attested that "'[t]he reality is this body can't function unless we can
form coalitions."' Cindi Ross Scoppe, Judicial-Reform PlanStalls in House: Backers Regroupfor
Tuesday Effort,THE STATE (Columbia, S.C.), May 24, 1996, atB3 (quoting Rep. Lucille Whipper (DCharleston)).
Prior to the new Act, certain legislative groups were particularly beholden to trading their votes
in exchange for support of certain judicial candidates or legislation. Following the 1995 judicial
elections,
[b]lack lawmakers readily admitted they cut deals to deliver 19 votes to elevate
Circuit Court Judge E.C. Burnett, III to the high court and 21 votes to give Family
Court Judge Kaye Heam a seat on the S.C. Court of Appeals. In exchange, the

other judges' supporters returned embattled Circuit Judge Danny Martin, one of
three black circuit judges in the state, to the bench.
Greene & Scoppe, supra note 82, at Al. Senator Maggie Glover, then head of the Legislative Black
Caucus, praised the group's deal making "as 'one of the few days we got all that we asked for."' Id.
(quoting Sen. Maggie Glover (D-Florence)). Senator Robert Ford put it on a personal level: "I had to
sell my soul to 10 devils."' Id. (quoting Sen. Robert Ford (D-Charleston)). However, black lawmakers
were not alone in their efforts to trade judicial votes for legislative favors. Then-Representative Tim
Rogers told reporters that "lawmakers [of all races] agreed to support particular candidates in exchange
for backing pet legislation." Id. Some legislators attest that this practice can never be stopped, nor do
they want to stop swapping. According to Representative Lucille Whipper, "anyone who thinks the
[General Assembly] can outlaw vote swapping is 'running around in a world of fantasy."' Scoppe,
supra (quoting Rep. Lucille Whipper (D-Charleston)).
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four-year term." 6 Therefore, the Commissioners will have sufficient time to
evaluate the judiciary's needs and provide a firm foundation for future commission
members. Despite the potential for a partisan commission, the new members are
representative of the many different voices in South Carolina.
A. Senate Appointees
The Senate's appointments were made jointly by the President Pro-Tempore
and the Chairman of the Judiciary Committee."' President Pro-Tempore John
Drummond (D-Greenwood/Abbeville) appointed two members, and the Judiciary
Chairman, Senator Donald Holland (D-Kershaw/Chesterfield), appointed three.""
Of these five appointments, three members ofthe Senate Judiciary Committee were
named commissioners: Senator Glenn F. McConnell (R-Charleston/Dorchester),

Senator Thomas L. Moore (D-Edgefield/Aiken/McCormick), and Senator Edward
E. Saleeby, Sr. (D-Darlington/Marlboro)."' In addition to these members, the
Senate leadership also appointed Harry M. Lightsey, Jr. 2 Lightsey is the former
Dean of the University of South Carolina School of Law and former President of
the College of Charleston. He is presently of counsel to the McNair Law Firm in
Columbia, South Carolina.
For its other "citizen" appointment, the Senate originally named Irma R.
Pringle. At the time of her appointment, Pringle was an assistant solicitor for the
Sixth Judicial Circuit, serving under Democratic Solicitor John R. Justice in
Chester, South Carolina. In April 1997, Pringle accepted a position as a staff
attorney with the Senate Judiciary Committee and, citing the clear conflict of
interest, resigned her position on the commission.'' Pringle was replaced by Amy
Johnson McLester. McLester is a retired school principal from the Camden, South
Carolina area."
The Senate's appointments are characteristic ofthe body because seniority of
service determines positions in the Senate.' As a result, the Senate appointed three
longstanding and well-respected Senators to the Commission. In addition, the

116. S.C. CODEANN. § 2-19-10(D) (Law. Co-op. Supp. 1997).
117. Id. § 2-19-10(B)(2).
118. Id.
119. A complete list of the Commission's members can be found on its web page at
<http:llwww.lpitr.state.se.us/judmerithtm>. This listing still includes Irma R. Pringle, who has since
been replaced by Amy Johnson McLester. See infra notes 121-22 and accompanying text.

120. Id.
121. Telephone Interview with Irma R. Pringle (Apr. 30, 1998). In her role as a staffattomey with
the Judiciary Committee, Pringle currently works with the Judicial Merit Selection Committee. Id.
122. Id.
123. Senators are assigned to committees "in the order of the length of continuous service[.)"
RULEs OF THE SENATE 19(4), reprintedin 1998 LEGISLATIVE MANUAL, supra note 83, at 217-18.
Elsewhere in its rules, the Senate directs its members to follow "the seniority system... without regard
to party affiliation." Id. 19(6).
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Senate added Dean Lightsey, an esteemed member of South Carolina's legal
community with no clear partisan leanings. McLester is equally removed from
partisan politics, having a long career in the public school system of South Carolina.
Thus, the Senate delivered a solid group with little partisan presence.
B. House of RepresentativesAppointees
If the potential for a partisan commission was to be realized, it was going to
come from the appointments of the House of Representatives. The character and
credibility of the entire Commission rested, in large part, on the Speaker's five
appointments. After all, the legislation creating the commission came from the
office of the current Speaker, Representative David Wilkins (R-Greenville). 24
Furthermore, these first appointments would establish an important precedent and
likely set the tone for the commission's composition for years to come. In this vein,
Speaker Wilkins has done much to give South Carolina a bi-partisan commission.
The House appointed three of its own members to the Commission:
Representative F. Gregory Delleney, Jr. (D-Chester/York); Representative Ralph
W. Canty (D-Sumter); and Representative W. Douglas Smith (R-Spartanburg).'25
For the Speaker to appoint two legislators from the opposition party and only one
from his own shows a commitment to establish a bi-partisan commission. The
House appointees from the "general public" were Judge Curtis G. Shaw and
Richard S. "Nick" Fisher."2 Judge Shaw, now retired, once served as ajudge on the
South Carolina Court of Appeals. Fisher is an instructor and head of the paralegal
department at Greenville Technical College.'27 Though once a practicing attorney,

Fisher is now a full-time educator.'28 Of the elected officials on the commission,
two are Republicans and four are Democrats. The other members have no direct ties
to the political party system. Any potential for partisan abuse, primarily from the
Speaker of the House's appointment power, was not realized in the current
commission.
VII. CONCLUSION

South Carolinians were ready for change in their judicial selection process. By
all accounts, the public and legislature alike knew that problems existed which had
to be fixed. The General Assembly had promised such reform for many years. With
the new merit selection system, the lawmakers finally delivered. Thejudicial reform

124. Although the final judicial merit selection bill had several co-sponsors, Speaker Wilkins was
the primary sponsor of the bill. The bill's history can be found on the General Assembly's web site at
<http:llwww.lpitr.state.sc.us/bil95-96/3961.htn>.
125. See supranote 119.

126. Id.
127. Telephone Interview with Richard S. Fisher (Mar. 15, 1997).

128. Id.
https://scholarcommons.sc.edu/sclr/vol49/iss5/12

18

1998]

et al.: Judiciary
JUDICIARY

1235

package contains many needed improvements: acommissionthat is charged to base
its nominations on set, objective criteria; the commission's authority as the final
word on judicial nominations; and the inability of sitting legislators to run for
judicial vacancies. These reforms will greatly change the dynamics of the judicial

selection process in South Carolina.
However, the new merit system still has the potential to produce an oldfashioned partisan election. The General Assembly must recognize this potential
and be careful not to allow the perils of the political system to permeate the judicial
branch. Indeed, the current leadership of the General Assembly has done just this
and responded accordingly. The important first appointments to the new
Commission represent a bi-partisan group of legislators and citizens that can make
reasoned judgments apart from the temptations of traditional politics. As a result,
the commission and its members represent a step away from back room deals and
partisan politics and a step toward a more independent and accountable judiciary.
Martin Scott Driggers,Jr.*

* B.A. 1994, Clemson University; J.D., 1997, University of South Carolina. The author is
currently a law clerk to the Honorable Henry M. Herlong, Jr., United States District Judge for the
District of South Carolina.
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